DATED                                           [2017]
draft
AGREEMENT TO MEDIATE
Evaluative Mediation Scheme 

for 

Construction and Engineering Disputes
THIS AGREEMENT is made the         day of                                [2017] 

BETWEEN the parties whose names are set out at the foot of the Agreement.

RECITALS
1.
The parties have a dispute or disputes which they wish to submit to evaluative mediation and a process of early neutral evaluation (the "Mediation").

2.
The parties have agreed that the mediator is to be [David Evans of Blake Morgan, Seacourt Tower, West Way, Oxford OX2 0FB] (the Mediator).

OPERATIVE PARTS
3.
The Mediation including the mediation meeting or meetings and all communications with the Mediator (including any directions or decisions or documents of any kind prepared by the Mediator) shall be governed by the terms of this Agreement.

4.
Any settlement reached in the Mediation will not be legally binding until it has been reduced to writing and signed by or on behalf of each of the parties. 

CONFIDENTIALITY
5.1
The Mediator and the parties undertake to one another that, save as may be otherwise agreed in writing by the parties or their respective solicitors, they will maintain confidentiality in respect of all statements and matters arising in the Mediation.  The confidentiality provisions in this Agreement are however subject to the following exceptions:

5.1.1
Confidentiality does not apply insofar as any party needs to disclose any such statements and matters in order to comply with any statutory obligation or obtain professional advice. 

5.1.2
Without prejudice to the generality of the above, the Mediator has an absolute obligation under the Proceeds of Crime Act 2002 (as amended) or the Terrorism Act 2000 (as amended) to report to the National Crime Agency any knowledge or suspicion relating to the involvement of the proceeds of crime (including tax evasion) and is precluded by law from informing the parties of his intention to do so. 

5.2
The parties recognise that the Mediation is for the purpose of attempting to achieve a negotiated settlement and as such all information provided during the Mediation is without prejudice and will be inadmissible in any litigation or arbitration of the dispute. 

5.3
Evidence which is otherwise admissible shall not be rendered inadmissible as a result of its use in the Mediation. 

5.4
The parties will not subpoena, witness summons or otherwise require the Mediator or any other person attending the Mediation with the Mediator to testify or produce records, notes or any other information or material whatsoever in any future or continuing proceedings and the Mediator will not voluntarily act in any such capacity without the written agreement of all the parties.  

5.5
In the event that a subpoena, witness summons or other request is made to require the Mediator to testify or produce records, notes or any other information or material whatsoever in any future or continuing proceedings the party making that request, whether or not the request is successful, hereby agrees to pay the Mediator for any time incurred in responding to such request at the hourly rate of £385 plus VAT or such other higher hourly rate as the Mediator may then usually charge together with any disbursements (including Counsels' fees) that the Mediator may incur. 

5.6
Every person involved in the Mediation will keep confidential and not use for any collateral or ulterior purpose the fact that the Mediation is to take place or has taken place, other than to inform a court dealing with any litigation (or arbitrator dealing with an arbitration) relating to the dispute of that fact. 

5.7
Where the Mediation has taken place as a result of a Court Order (or as a result of a direction by an arbitrator in arbitration proceedings) the parties agree that the court (or arbitrator) can be notified of the fact that the case has resolved through mediation.  The notification will come from the parties and take the form of a letter agreed between the parties at the conclusion of the Mediation.  The notification will not disclose the terms of any settlement, unless otherwise agreed by the parties. 

5.8
All documents, statements, information and other material produced prior to or during the course of the Mediation, save to the extent those documents disclosed already are in the domain of the litigation (or arbitration) whether in writing or orally, shall be held in confidence by the parties and shall be used solely for the purposes of the Mediation. 

CONDUCT OF THE MEDIATION MEETING AND EARLY NEUTRAL EVALUATION

6.
The Mediator shall decide how the Mediation is to be conducted and what papers are to be read. The parties agree that the Mediator is not obliged to take the initiative in ascertaining the facts and the law, but may do so.

7.
The Mediator shall act impartially. However the parties acknowledge that during the Mediation the Mediator may express opinions about the weight of evidence, merits of a party's case, the risks involved in the dispute and any other matters the Mediator considers appropriate. The Mediator is not obliged to give equal weight or consideration to all documents, and in particular may restrict consideration of documents and other evidence according to the time available to reach his / her decision.
8.
The Mediator shall not be liable for anything done or omitted in the discharge or purported discharge of his / her functions as Mediator unless the act or omission is in bad faith and any employer, employee or agent of the Mediator shall be similarly protected from liability.  

9.
Each party (including the Mediator) may terminate or adjourn the Mediation during its course at any time without giving reasons.  
10.
In the event that a settlement is not reached on the day of the mediation meeting and the parties continue thereafter to attempt to settle their disputes with the involvement of the Mediator by telephone and / or letter and / or email and / or meetings and / or any form of communication involving the Mediator, then such continuing attempts shall be deemed to be part of the Mediation and subject to the provisions of this Agreement.

11.
If agreement is not reached at the mediation meeting the Mediator shall produce, within a reasonable time period proposed by the Mediator, a non-binding decision on the disputes referred to the Mediator. The Mediator's decision shall not refer to anything said by one party in confidence privately to the Mediator, or to documents provided expressly confidentially to the Mediator by one party only. However in making his / her decision the Mediator is entitled to take such matters into account and shall not reach a decision on evidence the Mediator believes to misrepresent the facts and issues or believes to be untrue. The Mediator shall so far as reasonably possible give reasons for his / her decision.  

12.
The inclusive fee for the Mediation is £2,500 for up to 25 hours of work by the Mediator including preparation and travel time per party plus VAT.  Any additional time spent during the Mediation agreed by the parties exceeding 25 hours, will be charged at £100 per party plus VAT. The "Agreed Fee" is the total fee for the Mediation including for any additional time spent. [Provision of meeting rooms at Blake Morgan's offices for the mediation meeting, and light refreshments during the mediation meeting, are included in the fee for the Mediation.] Travel costs (including first class rail travel and taxis) and all other disbursements will be charged in addition at cost.  VAT will be added where appropriate at the current rate.  

13.
By signing this Agreement the parties and/or their legal advisers (if they have signed this Agreement) undertake to pay these fees and will each pay, in advance, the sum of £2,500 plus VAT which will be offset against the final cost of the Mediation. However in the event that the disputes between the parties are settled on the day of mediation meeting, then the Mediator agrees to refund to each of the parties fifty per cent of the fees paid by them, subject to the deduction of any disbursements and travel costs incurred. 
14.
Unless otherwise agreed all fees and expenses will be borne equally by the parties.  Each party will bear its own costs and expenses of its participation in the Mediation.  In the event that the Mediation does not result in a settlement, this clause does not prevent a court or other tribunal with appropriate power from treating both the Mediator's fees and each Party's legal costs as costs of or incidental to the proceedings.

15
In the event that the Mediation is terminated or adjourned by the Mediator, the parties shall be liable to pay for the time reasonably spent by the Mediator to termination or adjournment at the rate of £100 per party per hour plus any applicable Vat, subject to a maximum of 50% of the Agreed Fee plus the whole cost of disbursements. The Mediator shall be entitled to the whole of the Agreed Fee for the Mediation if the parties or either one of them terminate or adjourn the Mediation.

16
16.1
A party does not require legal representation to attend the Mediation. 

16.2
Where a party is not legally represented, such party is advised to obtain independent legal advice before, during and after the Mediation and prior to finalising any agreement reached pursuant to the Mediation. 

16.3
The parties recognise that the Mediator is not obliged to offer legal advice or act as a legal advisor for any of the parties of the Mediation nor will he / she provide any party with a legal analysis or protect any party’s legal position or rights. To the extent that the Mediator offers an opinion, advice or assessment of facts or the law or information or matters of any kind during the Mediation the parties shall not rely on it but are advised to seek their own independent legal advice.
17.
Without prejudice to everything above, the Mediator shall not be liable to the parties for any act or omission in connection with the Mediation unless caused by fraud wilful misconduct in bad faith contrary to the terms of this Agreement.  The Mediator's liability to each party in consequence of anything done or not done in the Mediation or by the Mediator and / or under this Agreement shall be limited to and shall not exceed the Agreed Fee. 
18.
None of the parties may appoint the Mediator, and the Mediator shall not accept any appointment, to act on behalf of one of the parties only in relation to the particular matters of fact in dispute in the Mediation.  


19.
Any party attending the mediation meeting shall sign this Agreement to signify that they agree to be bound by its terms.

20.
This Agreement shall not be binding until signed by each party to the dispute or disputes submitted to the Mediation (or their representative) and the Mediator.

NAMES OF THE PARTIES

1


2

We agree to the above terms and conditions

Signed
…………………………………
Signed
………………………………….

Name




 Name

Address



 Address 

Date
…………………………………
Date
………………………………….

Signed
…………………………………


[David Evans] (Mediator)

Date
…………………………………
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2

